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In the Hatter_of

_ )
—— _ . Co _ )
- Century Products, . Inc., a/k/a )
‘ - Clean Earth Products, o ) '

: S and o )Docket No.IF&R-Iv-94Faa7-c

S ' pana L. Turner, a/k/a : )

' Oorganic¢ Technologias, Unlimited,)

ana DLT Laboratorzes, ' - T
).
)

Respondents

' SECOND_ORDER ON_MOTIONS o

In' this -proceeding under 'Section 14(a) .of the Federal'
/
Insectlclde, Fung1c1de, and Rodentlolde Act, as amended {7 U.S.C.

'§ 1361(a)), the ALJ 1ssued an order, whloh inter alia,-granted
- A
Complalnant's motlon for an accelerated deolslon as to llablllty,
Vflndlng that Respondent Dana L. Turner, a/k/a Organlo TechnolOgles,

Unllmlted -and DLT Laboratorles (Turner)-J was liable as a matter_

_ of law for the V1olation alleged in the complaint, i. e., productlon

hJ Century Products, Inc., a/k/a Clean. Earth Products,'ls no
longer a party to the action pursuant to a Consent Agreement and
Consent Order,.approved on: July 20, 1994._l.l:..__”“ . o -




K of a pest:n.cide in an unregistered establishment 3’ 'I‘he amount of

an appropriate penalt:;r remains at issue. '. _— I a S
Respondent __filed ‘an “appeal" of t.he September Order, on

‘October 10, 1995, pursuant to 40 CFR § 164.102. oOn October a1,

1995, Complainant 'filed ~a-'motion to -fin'd hearini; on penalltir

unnecessary, to which Respondent responded on November 6, 1995-.' _.'As

will be explained t.hese motions will be dem.ed. _

Respondent's ":Appeal" .

| Turner may not raise an appeal pursuant to Rule 164 102. -Part

_ 164 prov:l_des rules of pract:l.ce govern:l.ng hearings under FIFRA
sect:l.on. &6, '7 ‘ug.Ss. c. § ‘136d, arising from refusals to reg:l.sterl-'

.pesticides camcellat:l.ons of registrations, and suspenSLons. ThJ.s

' -,cJ.VJ.l-penalty action J.s_ br_ought under FIFRA I__section lq(a) . 7 U.S.é._'

§ 136;(;1) . ‘I'he 'rules of procedu're that .apply_ to a section 14(a)

: g Order on Hotions, September . 22, 1995 (September Order).
The: facts and procegural history of this proceeding were fully set
. forth in the September Order and will not be- repeated ‘here.’
-Findings in the mentioned ,order included a. determination that
-~ .Respondent’s -product,. . _organic Soil and Turf Conditipner, was - oo
-~ “intended for use, and was - used to mitigate, repel, prevent and/or U
x kill fire ants. ' . SE St
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; ‘proceeding are puhlished at 40 ch- Part' 22; . Ordinarily,
' Respondent' '“appeal"' would. be dénied. as inapplicable to thls..
proceedingf Turner, appearing pro se, however, has demonstrated
gocd faith,in_responding to motions, ra151ng legal defenses, and'
‘attempting to comply with,adninistrative procedures, and he will

-not be penalized  for 'administrati#e_ errors.¥ ‘Because Turner
clearly intended to appeal the decision} T will consider his
ﬁappeal“'as a motion for reconsideration pdrsuant to 40 CFR §
22.16(a).9' The motion'iiil'be-denied hecause it proyides no
justification for modifying the previous order. ' ‘ .

- "Exceptions" 1, 2, and 4 in Respondent's “appeal" allege that
the ALJ ‘does not have jurisdiction over thls_ civil penalty
proceeding because FIFRA § 14(a) authorizes the Administrator to
assess a penalty on 'af'“registrant, commerc1al applicator,"
wholesaler, 'dealer; 'retailer,. or- other distributor“ and the

.complaint.alleged only that.Bespondent was a-"producer". FIFﬁA §

ﬁld(hj, entitled _“Criminal penalties" ‘is”'applicable' to' any

T“registrant, applicant for registration,:or?producer“ and Turner
argues.that.as a_ﬁprodncerﬂ, he may,only.bé:gubject to”;anctions-

il
1

r‘

¥ gee, e.q., Haines v. Kerne¥, 404 U.S. §19, 520 (1972) (pro
- pleadings ‘held to Wless stringent standards than formal
pleadings drafted by 1awyers“).

& Alternatively, Respondent's "appeal" might be considered .
X ~_as ‘a motion for certification of interlocutory ‘appeal pursuant to ‘
- Rule 22. 29.; ‘Because the. “appeal" was not filed within the six—day
-period specified by: Rule :22. 29(a) .and does not otherwise meet the
_ criteria for: certification of an interlocutory appeal,. this
,alternative is not adopted. S : ,

i
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'.f"under that section 4 Complalnant has,,however, provided sufflblent‘fff

evidence to establlsh that Respondent was a "wholesaler, dealer,
_retailer, or other distributor."® Respondent has not presented any
hevidence‘to the contrary, 'Indeed, Respondent freely admitted that
he naid manufacture ‘this product with the intent that it be ...
ﬁsedfby consnmers ‘et to'level fire‘antJmounds ....“y Whlle a sua
sponte amendment to a complaint has been held to be proper under
-Fed. R Civ.P. lS(b) where the amendment'merely~adds an alternate'
legal theory and does not alter the essentlal factual allegatlons
Land no_prejudlce_has_been-shownp/. the better practlce 'is for
_Complainant to file a motion to amend thercomplalnt pursuant to 40
”CFR 22. l4(d) topespeciflcallyilallege that hespondent was_.a
“wholesaler, dealer, retaller, or other'distributor "It lS a

generally accepted principle that "admlnlstratlve pleadlngs are to

:

¥ wWhile Turner says he agrees with . the conclusion in the
September order . that ~ nothing precludes ~him - from = being
simultaneously a producer and a dlstrlbutor, he emphasizes that the
complaint ‘does not allege that he was a distributor. Turner =3
argument that .a ruling cannot issue on that for .which no rullng is
sought, overlooks provisions of the rules authorlzlng sua sponte
orders. See, e.qd., Rule.22.20, authorlzlng sua sponte lssuance of
an accelerated decision.

. & Respondent's Response to Clvil Complalnt General Denial,
Specific Denial to Statements Contalned in cOmplalnt, and Notice,
dated Jan. 4, 1994 “at . I(G). 2

A See,,e g. : ‘ ' abor T
ggnsgruct;on CO., B AdL 3d 425 (OSHRC September 15 1994)




be liberally construed and ea511y amended" and that "permission to p»
amend a complaint will ordinarily be freely granted ng/

“Exception" 3 of Respondent' "appeal“ expresses concern that -
the complaint was brought pursuant to “FIFRA“ but the ALY cited to’
‘"7 U.S,C.v' FIFRA was first enacted by Congress in 1947 to replace

the Insecticide Act_of-1910,.36VStat.'331.W The statute has been

MPRSA Appeal No. 91-1, (EAB, Aug. 5, 1992), c;ting Yaffe Iron
-}u ;g; Co., ;nc. Ve U S EBA 774 F.24 1008,,1012 (10th Cir. 1985)

’

: ¥  The 1947 version .of the statute (Public Law -47- 104) is
printed in the U.S. Code Congressional and Administrative News.
(U.8.C.C.A.N.), 1947, 80th Congress,.lst ‘session, at page ‘170, and . .
in volume 61 of U. S.,statutes .at® Large (Stat.)., "at page 163. .
Legislative History ~is - published in - the. 1947 - volume: of S
'*UaS c C.A. N., at page 1200... o e ST




5 amended several tlmes.—/ The 12th edltlon of Title -7 of The United_fﬁv75'
States Code" (7 U. S C ). chapter 6 publlshed in 1994 contalnstthef
most current publlshed verslon of FIFRA Subsequent.amendments are'h

‘published in the-U.S. Code supplements.' The U.S. Code.version is

19  gome of the amendments ‘appear in U.S.C.C.A.N. in 1972,
92d Congress, 2d session 1139 (86 Stat. 973; Public Law 92 -516),
1972: Legislative Hlstory 3993; and 1988, 100th Congress, 2d session
102 Stat. 2654 (Public Law 100- 532), 1988 Leglslatlve Hlstory 3474.
The u. S. Supreme Court explalned ‘

Like its predecessor, FIFRA as origlnally adopted "was
'prlmarlly a licdensing and labellng statute. Ruckelshags
Monsanto Co., 467 U.S. 986, 991 (1994). . In 1972,
.grow1ng environmental and safety‘concerns led Congress: to
undertake a comprehensive revision of FIFRA" through the
Federal Environmental Pesticide Control Act.' 86 stat.
973.. The 1972 . amendments significantly strengthened
'FIFRA's registration and labeling standards. 7 U.S.C. § .
136a. .. To help make certain that pesticides' would be
applied in accordance with these standards, the revisions
further insured that FIFRA "redulated the use, as. well ‘as-
. the  sale and labellng, of  pesticides;' regulated
. ~pesticides produced and ‘sold in both intrastate and
“ interstate ' commerce - [and] prov;ded " for-. review,
.cancellation, -, and - suspension : of.: -registration.®
Ruckelshaus, supra, at 991-992. ‘An additlonal change was
the grant of increased enforcement: author:.ty ‘to the
Environmental Protection Agency (EPA), which had been -
~charged with federal over51ght of pestlcides since 1970. .
See Reorganlzatlon Plan No. 3 'of 1970, 35 Fed. Reg. 15623
(1970). - this - fashion, the'-1972 amendments'
"transformed FIFRA “from * a  labeling law . into a -
‘-comprehen51Ve regulatory statute." 467 U S at 991.

501 U S 597 600 (1991)

R
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.prlma fac1e ev1dence of the laws —/ A pro se litlgant.remalnsi
responsxble for knowledge of the appllcable law and proper support |
documentatlon, and c1tatlon for hlS legal conclu51ons. The- partles'
‘are urged to refer to U.S. Statutes at Large (Stat ) or the u. S.f
Code (U.s.cC. - also found in U S. C.A. or'U.S.C.S.);for the most\

current statutory requlrements -

“Exceptlon" 5 1n Respondent's “appeal“ addresses the September
Order’s dlscusSLon'of the precluslve effect of court flndlngs 1n
Texas and MlSSlSSlppl. The September Order did not rely upon
precluslve effect of the prlor court rullngs on 1dent1cal lssues 1n‘
:_thls proceedlng (collateral estoppel), but ‘was based upon an

independent review.ﬁl_.

W  The Preface to the U.S. Code explalns.' "[T]he Office of

the Law Revis1on Ccounsel of the House -of Representatives has been
engaged in a continuing, ‘comprehensive project authorized by law to
‘revise and codify, for enactment into. positive law, each. ‘title of
the Code. . When this progect is completed, all the titles of the
Code will be legal evidence of the general and permanent laws and
recourse to the numerous volumes of the United States. Statutes at .
Large for this purpose will no longer be necessary." Because. Tltle
7 ‘has not yet been revised and enacted. into pos1t1ve law, it is not

"~ yet>"legal ‘evidence of the - laws therein," but .is “prlma facie

evidence of.the laws." Proof of discrepancles that appear in -U.S.
Statutes at Large would overcome the presumption that the U.S.. Code A
is accurate. "The U.S. Statutes at Large shall be legal- ev1dence

of laws, concurrent resolutions .a." 1 U 8.C.-112... :

-1/ EpA FIFRA regulations are'also periodically revised and
updated. The parties should verify that they are using the ‘most
recent version .of the Code of Federal Regulatlons (CFR) , prlnted
‘annually. . Amendments enacted between publlcatlons of the CFR are
"publlshed in the Federal Register.'-“ :

e
. ) ‘
. E
L LA

. Cwy
‘not an aspect of the- September Order.'ti‘,ﬁ,

Contrary to Respondent's 1mplicatlon, res judlcata wasA;]_f
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"Exceptlons“ 6,;7;f8,.and 9 of Respondent’ '“appeal" pose: SR

jarguments prev1ously raised by Respondent and addressed in the.i
orders of July 6,)1994, and September-zz, 1995. _These.argunents
were adequately addreSSed_in.the-previons orders and nill_not'be
- reconsidered.l¥ I. - |
Jrorsthe:reasonsfstated,'the September Order-remains:in effect.

Thejsole outstanding issue is the amount of penalty to assess.

_domplainant's Motion to rind‘nearing'on_renalty Unnecassary_

on October'31 1995 Complainant filed.a'nmtion to Find
;Hearlng on Penalty Unnecessary -and requested that a penalty of
'$4,900.00 be assessed agalnst Respondent._ Complalnant asserted
that the ALJ could assess an approprzate penalty based upon the
"facts and ev1dence already 1n the record. Aﬁf“tll be explalned,
however, there is 1nsuff1c1ent ev1dence currently.in'the record to
- determine .an approprlate penalty and Complalnant's motlon w11l be .
denied._ | | _ | _ |
| 'FIFRA se‘ction"i:&(aj(:ﬁ.) states that 'deterninationl'. of thé
IJpenalty amount must conSLder "the approprlateness of such penalty'
lto the size of - the bu31ness of the person charged, the effect onh
the . person 5 ablllty to contlnue in bu51ness, and the gravxty of
uthe violatlon. 7 u. S C. 136L(a)(4).. The ALJ must also consider’

"the respondent's hlstory of compliance with the Act and any

: L’ As explalned in»the September Order at page 5, “motzons e
- that  redress - issues previously resolved by this" Order and the order_ o
'=ref July 6, 1994, will not be consldered .o ’

er v

.\._




'4:ev1dence of good faith or lack. thereof. a0 CFR §22. 35(c)

-Although not bound by penalty guidelines, the ALJ must con51der
Aany guidelines 1ssued by the Agency concerning the assessment of
’c1v11 penalties. 40 CFR § 22. 27(b) AL The guldelines, appearing
in the July 1990 Enforcement Response Policy for FIFRA (FIFRA
Penalty Guidelines),'establish a five stage process for determining
a penalty ‘1) determining the grav1ty level of the v10lation, 2)
determining the size of the violator’s buSLness, 3) determining the

base dollar amount of the_v1olat1on using the table.pf grayity and

‘business levels, 4) adjusting the level of base penalty ‘in

conSLderation of the pesticide s characteristics, potential harm to
" human health and/or the env1ronment .and the v101ator s compliance
'history and culpability, and S) cons1der1ng the effect of payment
on the Violator s ability to continue in business. .

Complainant has the bdrden of justifying the ;proposed

penalty.ﬂy' The burden then shifts to Respondent, th must present

I see, ln-re'Employers Insurance Co.- of Wausad,‘TSCAév-C-
62-90 (ALJ, Sept. 29, 1995); U.S. Telephone Ass’n v. Federal

- Communjcations Commission, 28 F.3d 1232 (D.C.Cir. 1994); In re-
Theoghem Tabs., Inc., I.F.& R. No. IV-318-C (ALJ, Nov. 15, 1979):

e Pen-] ote aint Co., Inc:, I.D. No. 88455 (ALJ, March 26,
1974). s ¢ R ] :

1 . 40 CFR § 22.24 states that "the complainant has the
burden of going forward with and. of proving that ... the proposed
civil penalty ... is appropriate." See also, In re New Waterbury,
{Ltd., TSCA Appeal No. 93-2 (EAB, Oct. 20, 1994) (Complainant must’'
" provide "evidence to - Show that it . considered each [statutory]

element and that 'its recommended penalty' is supported. by  ~an
.-analysis .of those factors"): I

-C
. 'Wausau,’ TSCA—V—C-62—90 (ALT,. Sept._29, 1995) ("EPA must provide;'
" evidentiary support for “the’ underpinnings of the matrix-based B
v iv n_ R

penalty"),f

A

-




\ 'Jevidence to mitigate the penalty, including evidence of inabilityi_ﬁ
to pay, in order for that eVidence to. be considered 5 Complainanta
-calculated the proposed $4 900 penalty using the Penalty Guidelines
described,.supra. Complainant has not,-however, satisfactorily
provided ‘an independent explanation for its penalty assessment. LS
First Complainant proposes to aSSign Business Category I -
over $l 000 000 of gross revenues, - because it was unable to obtain'
information regarding the size of Respondent' .business.ef'
_Acdording 'to"the FIFRA Penalty Guidelines, page' 21, "When
Iinformation concerning an alleged Violator 5 size of buSiness is

not readily available, the penalty is to be calculated uSing the_

Category I size of business -+ [which]" Will remain the ‘base

-penalty value unless the Violator can establish .- that it shouldd
be ccnsiderai in a smaller size of buSiness category", Thisi

: provision does not, however, absolve the Agency of any attempt to

FIFRA Appeal KNo. 86~1 (CJO, Oct. 27, 1988) (The Agency bears the

burden of proving that the proposed penalty is appropriate in 1ight
of the FIFRA statutory factors)

1/ - "‘Following the establishnent of a prima facie case,
respondent shall have the burden of presenting and of going forward
with any defenses to the allegations set forth in the complaint.”
- 40 CFR § 22. 24; Igg:g_ﬂelena Chemical Co., FIFRA Appeal 87-3 (CJO, .
Nov. 16, 1989). N - - i '

R - oyers urance Wausa TSCA-V—C—Gz -90
_(ALJ, Sept. 29, 1995) ("[The Agency] must, through its evidence, o
.'support the findings, assumptions and determinations on which th[e]_
policy rests'). : - _ C

» AR

W :'complaihéhf-’.ﬁit-"c".s"" ) prehearing exch: at 9.




:iconSLder and ‘assess the 1eve1 of Respondent' business and
Respondent's abillty to pay-@f Complainant has not prov£HEd any--
explanation regarding its attempts. to ohtaln lnformatlon on
.Respondent's business froﬁ either_general busineso soﬁrees, suoh as .
.bunn-and Bradstreet, or interrogatories'to Respondent, nor has it
explained why .the information..wes not;-"readily a#ailable;"
Althouoh. ﬁespondent ‘has not, to _date,. provided any financial
“nformation, this ma? be'because he has continueooto:meintein thet,”
Iua is not liable for any penalty and such information is not
relevant. ' Because Respondent “has been found liable for the”
vielation, evldence of the size of his business and ab111ty to pay
- the penalty are clearly relevant. Turner will, therefore, be
permltted an opportunlty to. proVLde 1nformatlon regarding ‘the 513e
of hls buslness, his ab;lity to pey tne ‘penalty, and the effect
'payment wouldthave on his ebiiity to.remain'in-business.

Seeond, Complainant proposee to increase the qravitf of harm
value by-ﬁlbecause harm to homan health and to the_environment are
' nunknown. "2V. 'Reepondent maintains that his product is harnless_to
‘human health and the.environment} hohever, he has notfprovided-

™ 1p re New Wate;bugz. L;g' Tscn_Appéal No. .93-2 "(EAB,
Nov. 20, 1994). o - . A

2/ ° c’s prehearing exch. at 10. ' The FIFRA Penalty
Guldelines, at A~-5, assign a base gravity level of 2 to
Respondent’s viclation. Complainant also proposed a culpability
factor of 4 and a.compliance history factor of 0. Complainant’s .
calculations assess the gravity level at 11 under  the ‘guidelines - -
which calls for assessment of the "matrix value“ C's - prehearingwﬁ o

exch. at 11.




Hfscientific data to support thls claim. kEtidenceﬁin theifecofditi
fsuggests that Complainant has information in its posse551on'
regardlng the effects of Respondent's product on human health and
" the env1ronment. ‘Oon May\z, 1990, Respondent submitted to EPA an
o application.to,register‘his pest1c1de product, aaNKILL 44, ‘which is
_similar,‘if not identical,‘to Oréanic.Soil and rurf Conditioner
(application 63709-R) .22/ The product was registered by-ERA on
JulYIZS; 1994{EV Pursuant_to the registration review, Respondent
suhmitted data on March 1, l991, and'submitted data waiver requests
. on June.7, 1991 QV SubmiSSions included a USDA study -V‘Data'
submissions' and public literature_ were rev1ewed by \RPA’
Env1ronmental Fate and Effects DlVlSlon and EPA’s Health Effects
biViSlon.—/ None of- this -data or the reViews thereof have been
'lncluded in Complainant's prehearing exchange. g The ‘record-
however, clearly demonstrates that the effects on human health and
fthe enVironment are ,not, _or should‘-not, be "unknown" to

| Complainant.  Although the -risks 'engendered by a"particular

2/ - Respondent’s ﬂAmicus‘Curiae“ exhibit.E.
. N N - / Lt R .

- =/ Respondent's Motion to Dlsmiss, Appendix B .- Notice ofW
Pesticide Registration.‘ : '

QV', Respondentfs "Amicus Curiae“ exhihit E.

. & AffidaVit of Phil Hutton,_ EPA Registration DlVlSlon,
complainant's Prehearing EXchange, exhibit 27 )

"a?ij&Respondent{""Amicus Curiae" exhibit G.
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pestiCide are normally determined from label information, under‘ o

: these Circumstances, a penalty calculation purportedly conSidering“_i
harm to human. health ‘and enVironment is inappropriate without a
‘reView of data submitted in support of" pesticide registration and
'the analysis of such data w

- Third COmplainant alleges that Respondent’s ability to pay
and the effect on his remaining in buSiness are not before the ALJ,

:because Respondent has failed to raise or contest these issues.z’.

~cOmplainant must conSider each statutory factor irrespective of
whether these issues are expressly ‘raised by Respondent ',The'
statute requires COmplainant to conSider the appropriatene55~of the
. Ppenalty to "the effect on the person s ability to continue in
business.“ 7 U.S;c. §_136;(a)(§); - The cOmplainant must prOVide
~“evidence to show that it considered each [statutory] element and
- that its recommended penalty“is supported by an analysis of thosel

factorSQ.éV‘ Although Respondent's ability to pay may be presumed

early in the proceeding, Complainant must attempt to obtain and

conSider buSiness information prior to a hearing or final penalty

ZU_ Such information may, of course, be entitled to protection ‘
from disclosure as trade secrets. or confidential buSiness,
information pursuant to FIFRA § 10. S

s _'C'S‘Motion to Find Hearing Unnecessary'at-3."

D In re New Wateggu;x, Lt g, ‘ISCA Appeal No. 93 2 (EAB

oct. 20 1994) ("The depth of conSideration will vary in each case,
but so long as’ each factor .is touched upon and ‘the penalty is
- supported by the ‘analysis a’ prima facie ‘case can be made. Once

" this  is accomplished, the burden .of gOing forward shifts to the
respondent“) o . L




".calculatlon.-’&./ 'As a part of the Complalnant’s prima fac:Le case at
a penalty hear:Lng, it must present "some ev:.dence regardlng'
’_[R]espondent’s general flnanc1al status from - whlch it can be
1nferred_that [R]espondent's ablllty to pay should not-affect the
-.penallty amount". v If Respondent then does not prov:Lde contrary
fevxdence, the record wn.ll demonstrate that COmplaJ.nant cons:.dered
Respondent’s ability to pay 1n asses51ng the penalty. 2/ To- date,
Respondent has not submz.tted nor is there .any ev:.dence that
‘ COmplainant has formally requested any f1nanc1al statements, copies
- of income tax returns- or other data to - address the abilJ.ty to pay'
'component. Because such ev1dence is clearly relevant ReSpondent
'will be ordelred to prov_lde su_ch'mformatlon if he wishes to contest /
the penalty as:ses'sment_'upon '-'the ground of 'ina}oility_ to . pay.
Li]"cewise, - COmpl-ainant N ‘must . obtain ‘information regarding
.Respondent's ablllty to pay from alternat1Ve sources, or'file‘a

formal document product:.on request through dlscovery'.”’ Respondent'

A 3%  In re James C. Lin & Lin Cubing, Inc., FIFRA Appeal No.
94-2 (EAB, Dec. 6, 1994) (Respondent’s ability to pay may be
' presumed -early in the proceeding); In re New Waterbug, Ltd., Tsca
Appeal No. 93-2 (EAB, Oct. 20, 1994) (Region must be given. access to
Respondent’s financial records before the start of a ‘hearing;

‘Penalty may be . appropr:l.ate even if Respondent demonstrates an
inabillty to pay) -

W 1n re uew Waterbux_:x. Ltd., TSCA-Appeal No. 932 (EAB,
oct. 20, 1994). S

‘B ' gee, 40 CFR § 22.19(f)+ -




s ihforned that ifihe cannot :or will not provide financial -
statements and other information regarding his ability to pay or
'rthe effect of the penalty on his bu51ness, inferences may be drawn.‘.
in Complainant's favor, and these -issues may not be raised in a

subsequent appeal %/ _

Fourth Complainant stated that Century Products, a former
Respondent, settled the complaint against it for $100.00.
Complainant has not explained why.a $100.00 penalty was appropriate
as to 'Century' Products, but a $4, 900. 00 penalty for the: same
occurrence lS appropriate as to Mr Turner. Because the graVity of'
harm would appear to be equal it is unclear how Complainant
‘arrived at such a vastly different penalty amount 'Complainant
must explain the effect of settlement Wlth Century'Products and how

¢

a s1gnificantly higher penalty:against Mr. Turner.is,justified,gf

&/ ie_e, 40 CFR § 22. 19(f) (4), which states, "“When -the
information sought to be obtained is within the control of one of
. the parties, failure to comply ... may lead to (i) the inference"
that the information to be discovered would be adverse to the party
from. whom the information was sought or (ii) the issuance of a
-default order under § 22.17(a)". See also,. In re James C. Lin &
Lin cubing, Inc., "FIFRA .Appeal No. 94-2 (EAB, Dec. 6, 1994)
(“Respondent may not raise on appeal any issue not raised at any
stage in the proceedings below...The scope of an appeal under Part
22 is ‘limited to issues that were raised by the parties below").

5/ ee, e.d. ‘re n, _City
' La&glag_ RCRA 89- 04-R (ALJ, Sept. 24 11991) (a penalty cannot bei~
‘jointly and severally assessed against an owner and. an operator of

. 'a facility because the ALJ must.consider the good faith of each

. when assessing the penalty),‘In re'Arthu; Leeson, (CAA & NESHAP)

. No,. 1091-03~113" (RJO-10, Mar. 29, :1993) (applying contribution laws
to . those who are- adjudged jointly liable for federal statutory'
,civil penalties).




+In. some circumstances, for example, -when ar- Respondent-,

'actively " or constructively, waives hJ.S ri.ght to a hearing, a’
..,penalty may ‘be assessed w:.thout an oral hear:l.ng."” | This is not
the case ‘here. Respondent has cooperated and fully part:.c:.pated in
all . aspects of - this proceeding. He has not flatly refused to
prov:.de financial information nor has he indicated that such
‘information is not available.. _ Respondent-' will be. given an
opportunity to provide copies of tax returns, financ:.al statements,
and other business 1nformatlon relevant to a penalty calculation.
.The statute .explicitly states that "no civil penalty 'shall be',
asse‘ssed unless the per'son.charged shall have been given notice’ and
' opportunity for ahearing....-" 7 U;s,c; § 136;.(5) (3). 'Resp'onde'_n't,'
there\fore, has a right to an’ oral evidentiary'_hearing before 't_he
ALJ regarding the penalty calculation. V'Respondent I- '-however,"h‘as
not requested a hearing and has J.ntimated .that - he believes a .
.hearing is unnecessary If Respondent waives hJ.S right to a’
hearing, by either responding negatively or not responding to thlS

'order, then the penalty calculation will be determined on the

i

) 3/ See, e.q., In _re. J’enny Rose, Inc., I.F.&R.-ILI-395-C
(ALJ, Feb. 22, '1993) (No oral evidentiary: hear:l.ng required where
Respondent consistently refused  to provide credible -evidence of.
inability to pay,. refused to. return phone calls from counsel for
'cOmplainant and Respondent exhibited a "contempt of .law and an

. abuse of. process" ‘and  "no good faith effort to cooperate" K and

. "resisted efforts intended to assist him in produc:.ng credible
’evidence") A . : : .




iwritten record. For the reasons stated COmplainant's motion to .

f1nd a hearlng on penalty unnecessary Wlll be denied.¥/

ORDER
1. Respondent’ - wappeal" is reviewed as a- 'motlon ~ for

reconsideratlon pursuant to 40 CFR § 22.16(a), and is denled.

2. Complalnant’s Motion to F1nd a Hearing on Penalty Unnecessary
is denled.

-On or Before March 1, 1996. COmplainant is ordered tos

1. clarlfy its cons1deratlon and assessment of Respondent'
.business as "Category I" by explaining what attempts: it made
to obtain general business information regardlng the 51ze of
VRespondent's bu51ness.

2. Review ex1st1ng data bn the effects of Respondent's product on

- human. health and the environment and reassess the penalty

.adjustment . accordlngly. In particular, Complainant should -

provide the  data and reviews conducted pursuant to EPA
- registration of aaNKILL 44, Registration No. 63709-R, subject

to trade secret: and confldentlal business information

provisions of FIFRA § 10. ' '

3. - Explain the vast difference in the penalty it obtalned ‘from

. Century Products and the penalty it proposes .to assess
Mr. Turner for the same occurrence. What factors mitigated
the penalty agalnst Century Products that do not ex1st as to
Turner.

i Turner filed an “"Answer to Complalnant's Motion to Find

'Hearing on ‘Penalty Unnecessary," dated November 6, 1995, which did
not address the .calculation or approprlateness of the penalty, or
‘the "desire ‘or necessity for a hearing, 'but reiterated his

. .contention that Complainant is w1thout authority to seek, and the
' 'ALJ is without authority to:assess, a penalty. This argument has -
previously been considered and determlned to be w1thout merlt.-'




.Provide information regarding the size of his business,

including financial statements, coples of tax returns or any.
other. information to demonstrate the size of his bu51ness and -
ability to pay a- penalty. '

Provide data to support hls'ailegatlon that'drganlc Soil and

"Turf Conditioner is not’ harmful to human‘ health or- the

env1ronment

Respond -in wrltiné regarding whether .or not he desires an oral
evidentiary hearing, and, if the answer is in the affirmative,’
to state what evidence he proposes to present and where he
would prefer a hearlng to take place.

> A |
Dated this w _ day of January 1996.

Adml 1strat1ve Law Judge



